    Why Sections 24 and 40 need to be amended

‘The terms under which midwives are legally required to work are also the conditions under which women are obliged to give birth.’

Maternity groups and midwives’ associations across Ireland have jointly proposed a set of amendments to the Nurses and Midwives Bill, now at Report Stage in the Dáil. These amendments are urgently required, given the Bill’s failure to grant midwives regulatory powers (Section 24), and its effective denial of both parental choice and midwifery autonomy (Section 40).  

I Section 24 amendments

1 The Bill fails to reflect modern midwifery legislation. Ireland lags 20 years behind in recognising and funding services provided within a midwifery model of care. New Zealand midwives secured self-regulation and state recognition as independent providers of maternity care in 1990, for example. Canadian legislation giving midwives prescribing powers, rights to order blood tests and ultrasound scans, access to specialist medical opinion and hospital privileges also recognises the midwifery model of care. This is a model that promotes non-interventionist care, choice of place of birth, continuity of carer and respect for women’s right to determine how they wish to give birth. 

The state’s failure to modernise midwifery is difficult to understand. Submissions sent to the Department of Health by midwives’ organisations seeking power for the Midwives Committee were ignored. This may reflect the strength of the medical profession in Ireland, not least in the Department, however. Medicine has an interest in restricting midwifery, its (female) competitor: the market for private maternity services in Ireland is extremely lucrative. Departmental officials have played an active role in restricting the practice of self-employed midwives for over a decade.

2 If Section 24 is passed as drafted, then midwives will be the only health care professionals in Ireland without the ability to govern themselves. The Bill ignores the Health and Social Care Professionals Act 2005, which gave twelve professions the power to rule themselves. The Bill is reminiscent of the 1950 Nurses Act, with its annexing of midwifery to nursing. However, both are separate professions. The Bill recognises this, yet treats midwifery as obstetric nursing, in effect.  Recognising midwifery as a separate profession implies that the Board should be bound by the advice of the Midwives Committee. Instead, Section 24 proposes to make the Midwives Committee subordinate to the Board: such a proposal, if enacted, would set the profession back half a century. 

While a stand alone Midwives Board would be more in line with the Bill’s recognition of midwifery as a separate profession, the Section 24 amendments achieve the same result more cost effectively, by using infrastructure of a single Board (as provided by the Bill) to enable two professions to govern themselves.

3 Midwives must be given the power to run their own affairs, if the profession is to survive. Midwifery is in crisis: the shortage of midwives in the main Dublin maternity hospitals is now running at around 30 per cent. Between them, these institutions are down around 300 midwives. Midwives are leaving the service because they lack control over their work. Being subordinate to a nursing regulator is a contributory factor.

4 The Midwives Committee must be self-governing. The Bill empowers the Board to regulate indemnity, the single biggest barrier to providing midwifery services in the community. Appropriate indemnity arrangements are required, if midwives are to be enabled to exercise their scope of practice to the full.
5 Strengthening the profession of midwifery would help retain midwives. The current haemorrhaging of midwives threatens the health and welfare of mothers and babies. The risk of serious adverse events in hospitals has increased significantly. The current ratio of births to midwives in Dublin is nearly double what it ought to be. This impacts negatively on the quality of care women receive and makes medical intervention more likely, as women are less likely to be allowed to opt for ‘slow birth’ in understaffed labour wards. Accelerating labour carries carries  risks. 

Ireland’s perinatal mortality rate is worse than that of most EU Member States. Only some of the former Eastern European bloc countries, such as Bulgaria, Latvia and Romania, show significantly higher infant death rates around the time of birth. A coroner’s court recently found that medical misadventure had led to the death of a baby following Caesarean section in a Dublin hospital. A similar verdict was returned in 2008 following the death of a mother and her child in a Drogheda hospital.

6 Developing midwifery as a profession would improve the quality of maternity care and contribute to the sustainability of the health system as a whole. One feature of a maternity care system  dominated by medical specialists is excessively high Caesarean section rates: KPMG reported a rate of 28 per cent in the Rotunda Hospital in 2008. This is just above the national average. 

These rates have implications for financial sustainability as well for patient safety. Caesarean section costs three times more than normal birth.  One strategy to reduce costs is to move care out of hospital into the community. This will require generalists, namely, midwives, to develop autonomous practice, as KPMG underlined. Midwifery-based care is associated with better perinatal outcomes and greater client satisfaction.

II Section 40 amendments

A Midwives’ economic rights 

7 In making insurance compulsory for midwives but not for medical practitioners (or nurses) and copperfastening an indemnity scheme that is in itself discriminatory, the Section discriminates against all midwives, both employed and self-employed. In so doing, it appears to breach of Article 14 of the European Convention on Human Rights, which protects against discrimination, as does Article 21 of the Charter of Fundamental Rights of the European Union.  

The state has chosen to indemnify the service, not the service provider. The sole indemnity there is for independent practice rests in a highly circumscribed state home birth service that is provided under an extremely draconian service agreement. Outside this service agreement, self-employed midwives have no indemnity: they cannot access insurance on the open market because they are wrongly assumed to be  practising obstetrics, a high-risk medical specialty. 

Employed midwives are insured under very different terms and conditions. Section 40  also effectively prevents them from offering services in a private capacity, as publicly employed consultant obstetricians do. 

The Section discriminates against a class of persons and, arguably, on gender grounds, by making indemnity compulsory for midwives but not for medical practitioners. The only medical practitioners routinely assisting at birth today are obstetricians. Midwifery is an overwhelmingly female profession, while obstetrics is very largely a male specialty. 

The Section further discriminates against midwives by copperfastening a state indemnity scheme that is in itself discriminatory. The state offers indemnity to self-employed midwives on terms that significantly confine their practice, while indemnifying publicly employed consultant obstetricians on terms that do not restrict their freedom to offer private services. These terms should arguably be available to all midwives who are employed in publicly funded hospitals as well as to self-employed practitioners.  

8 Underpinning Section 40 lies an invisible undercarriage of coercion aimed at controlling independent practice in the community. The Section is (invisibly) tied to a state indemnity scheme that is embedded in a restrictive state contract that significantly limits the range of services that can be provided independently by midwives in the community, regardless of their employment status. In making it unlawful to practice without indemnity in circumstances where the only insurance available derives from an oppressive state scheme, Section 40 undermines the economic rights of all midwives, by effectively stifling autonomous practice.

Section 40 may be in breach of European law. Recently transposed into Irish law, EU Directive 2005/36/EC defines normal pregnancy and birth as falling within the midwife’s scope of practice and acknowledges her right to decide, independently, if and when that pregnancy and birth ceases to be normal. This suggests that the midwife has a right to accept all comers as clients until she has formed a view that they require medical assistance. HSE rules, however, restrict self-employed midwives from even considering large categories of mothers as potential clients and reserves decisions on their clients to their competitors, consultant obstetricians. 

These and other requirements underpinning Section 40 deny midwives––the acknowledged specialists in normal birth––their rights as autonomous practitioners  and may ultimately destroy their livelihood. Even after a self-employed midwife has agreed to accept a client, that agreement may be terminated at any time by the state: indemnity lapses automatically upon transgression of a rule. These rules seek to legislate for every twist and turn of a woman’s pregnancy and labour and are stringently enforced. The HSE ensures compliance by withholding payment until the client files have been handed over. 

(This may be one reason why Inland Revenue has taken the view that the agreement  between the HSE and a self-employed midwife is, in effect, an employer-employee contract.  The requirement to surrender files also creates data protection issues for midwives, who may not be legally entitled to hand over such records.) 

In effectively denying midwives the right to practise autonomously,  restricting their scope of practice and reducing their ability to earn a livelihood, Section 40 may be unlawful: Directive 2005/36/EC protects the right of midwives to exercise their clinical judgement, while Article 15 of the Charter of Fundamental Rights protects the right to choose an occupation and to engage in work.  

9 Section 40 criminalises midwives who practice outside the state’s onerous terms and conditions by setting lengthy terms of imprisonment and/or heavy fines for those who break the rules of indemnity. Self-employed midwives who feel ethically bound to continue to assist a home birth mother whose labour does not conform to insurance rules, for example, now face jail. This is an unjust, unprecedented and unwarranted level of coercive interference by the state in the exercise of an independent profession.  

Section 40 imposes very heavy penalties, a term of imprisonment of up to 10 years, a fine of up to €160 000, or both, for midwives who practice outside the draconian rules that lurk behind the Section. Butressing state micro-management of professional practice in this way is arguably unlawful. EU Directive 2005/36/EC, for example, recognises midwifery as a liberal profession, which it defines as one that is ‘practiced on the basis of relevant professional qualifications, in a personal, responsible and professionally independent capacity’. The majority of self-employed midwives who work in Ireland qualified in another Member State: they are expressly covered by this Directive.

10 In making it unlawful for a midwife to practice without indemnity, Section 40, as drafted, makes private practice unlawful, in effect. Indemnity for independent practice is tied to a state home birth scheme. This is a serious infringement of the economic rights of all midwives, regardless of their employment status. Section 40 appears to contravene EU Directive 2005/36/EC, which guarantees the right of establishment. The right to offer services independently is a right afforded to all other health care professionals in the state.

Section 40, for example, will effectively make it unlawful for hospital midwives, for example, from offering any service that can be classified as midwifery in a private capacity. Moreover, EU Directive 2005/36/EC guarantees midwives the right to provide a wide range of services in the community independently. These services include family planning, parenthood preparation and advice with breastfeeding. Section 40, however, effectively prohibits such services as they lie outside the narrow parameters of the state home birth service. 

The Section also appears to breach competition law by copperfastening the monopoly exercised by doctors over the services for birth. The state reserves a sizeable segment of the market for maternity care to general practitioners known as ‘combined care’––community antenatal and postnatal care combined with hospital birth. Section 40 will effectively make it unlawful any midwife, independently, to provide ‘combined care’. 

B Mothers’ human rights 

11 In restricting the practice of self-employed midwives, Section 40, in effect,  violates women’s human rights. The terms under which midwives are legally required to work are also the conditions under which women are obliged to give birth. In effectively denying large numbers of women the freedom to give birth at home, Section 40 denies them their right to respect for private life under Article 8 of the European Convention on Human Rights.

The European Court of Human Rights has ruled that, under the Convention, mothers are entitled to an institutional and legal environment that enables them to choose home birth. The vast majority of home births in Ireland are attended by self-employed midwives. In effectively preventing such midwives from assisting certain categories of mothers, Section 40 denies these women the freedom to give birth at home. Mothers who do not fit the state’s terms and conditions are already opting to give birth at home unattended. No mother should be compelled to give birth at home without professional assistance.

In a judgement handed down on 14 December 2010 (Ternovszky v. Hungary), however, the European Court of Human Rights ruled that the circumstances of giving birth incontestably form part of one's private life and that prospective mothers have the right to choose those circumstances. Exercising the choice of giving birth at home depends on the involvement of health professionals, the Court ruled. ‘Legislation which arguably dissuades such professionals who might otherwise be willing from providing the requisite assistance constitutes an interference with the exercise of the right to respect for private life by prospective mothers’.  Section 40, in effectively criminalising the involvement of self-employed midwives in certain cases, will arguably deter them from assisting such mothers. 

Section 40 will further frustrate the choice of giving birth at home. The underlying contract is operated in an arbitrary fashion. In some HSE areas, local managers refuse to sign the agreement with self-employed midwives, while, in other areas, protracted delays are common. Moreover, the Section rests upon a complex set of bureaucratic rules (governing indemnity) that are both arbitrary in themselves and unforeseeable in their consequences. The midwife’s insurance may lapse from week to week, day to day, or even hour to hour, depending on whether or not her client’s ‘progress’ through pregnancy and birth is deemed to be compliant. 

12 Section 40, in effect, conflicts with the right to self-determination in relation to medical treatment, including the right to decline certain medical interventions during labour. The European Court of Human Rights has ruled that the notion of personal autonomy is fundamental to the interpretation of Article 8 of the Convention. The Section may also conflict, in effect, with the right to bodily integrity, the right not to have one's health endangered by the State.  

Prospective mothers cannot be considered to be free to exercise the choice of home birth, given the significant and permanent threat effectively posed by Section 40 to self-employed midwives and, by extension, to their clients. The Section, as drafted, may result in a home birth mother being denied professional assistance should she exercise her right to give birth at home against advice. 

The HSE scheme shows little regard for the vulnerability of women during pregnancy and labour. Its terms and conditions take no account of the mother’s right to choose the circumstances of the birth of her baby. The midwife is no longer indemnified to provide a service once her client exhibits some change in her condition that disqualifies her for home birth. Should such a change occur during labour, the midwife is expected to withdraw care while notifying ‘relevant stakeholders’, such as the Gardaí. Draft guidelines and senior managers attest to this scenario. 

As well as placing the midwife in an appalling dilemma​​​​, Section 40 effectively violates the mother’s human rights, including the right to self-determination. 

13 Section 40 also appears to breach the right to respect for private life by copperfastening the mandatory handover of midwifery notes to the state. In policing the rules of its home birth scheme, HSE contractually requires self-employed midwives to surrender their records. Home birth mothers are obliged to ‘consent’ to the handover of confidential, personal data that relate intimately to their private lives in order to avail of the state home birth service, while the state denies them the option of a private midwifery service that might protect their privacy.  

14 Section 40 makes private midwifery practice unlawful, in effect. In doing this, it denies tens of thousands of women the freedom to choose the midwifery model of care during pregnancy, birth and postnatally. Such a model is associated with community midwifery services, which are uncommon. The Section also denies prospective parents the choice of private midwifery services, in effect. 

In effectively denying women the freedom to access services within the midwifery model of care, Section 40 may deny them their right to respect for private life under Article 8 of the  Convention. This is a model of service provision––low tech, low drug, tech, one to one care––that is very different to the traditional high tech, high drug, mass care model of hospital obstetrics. Only a fraction of the 75 000 mothers who give birth in Ireland every year have access to community midwifery services, despite excellent outcomes and strong demand. Moreover, given the plans to close inpatient care in a number of the country’s maternity units, depriving women of access to community midwifery services is likely to leave thousands of mothers without ready access to care during labour. 

Finally, Section 40, in effect, denies women the choice of private midwifery services, including home birth. The Bill also effectively denies hospital maternity service users the choice of private postnatal and antenatal midwifery services in the community. Given that Ireland’s postnatal care is among the most meagre in Europe, many parents might reasonably be expected to choose such services, if they were not prevented from doing so by the state, viz, through this Bill that mandates a restrictive indemnity scheme.    
